











The New York courts’ ruling in favour of the
vulture funds not only complicates Argentina’s
future, it also poses potentially insurmountable
problems for any future sovereign debt restruc-
turing. Argentinas experience highlights the
imperative need for some form of generally
agreed-to process to solve sovereign debt crises
and defaults.

Proposals for sovereign debt resolution can be
broadly grouped into two categories. On one
side is a “market solution,” promoted by the
US. Treasury department, the International
Capital Markets Association and the IME This
approach promotes the inclusion of collective
action clauses (CACs) in bond contracts hop-
ing to prevent holdouts (and especially vulture
funds) from derailing a restructuring process.
Many market specialists and economists, in-
cluding Nobel Prize winner Joseph Stiglitz, do
not believe CACs will work as advertised.

On the other hand are those promoting a more
formal, “statutory” solution. In its most reduced
form this means legislation at the national lev-
el blocking vulture funds from using courts to
sue periphery countries, such as that enact-
ed in the UK and Belgium. More ambitiously,
others call for some form of international legal
framework to enable working out sovereign
defaults. A resolution passed on September 9,
2014 by the United Nations General Assembly
calling for the creation of a “multilateral legal
framework for sovereign debt restructuring”
gives new hope that an international statutory
solution may be indeed possible. Despite mul-
tiple areas of uncertainty in the resolution, an
ad-hoc committee began work in early 2015 on
this framework.
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key recommendations

It should be clear that, at least for the time being, no single proposal will provide a defini-
tive solution in the transition to a more just and fair international order. Consequently, we
suggest the following guidelines for action:

1. Promote multiple and concurrent measures rather than focusing exclusively on
“market solutions”: Tackling the problem of sovereign defaults and debt restructuring
from different angles will make it less likely that vulture funds will be able to intervene.

2. Participate actively in multilateral framework negotiations: The multi-lateral
approach has many areas in need of greater clarity: institutional framework, trigger
mechanisms, scope of the process, and arbitration criteria, to name a few. Therefore, it
is critical that a wide range of organizations participate in the process.

3. Participate based on non-negotiable working principles: Governments should use
the following non-negotiable working principles:

- Given the IFIs are not neutral players, there should not be a decision-making
role for the IMF and other international financial institutions in the multilateral
framework.

— The resulting mechanism should be legitimate and impartial.

— Equality of all sovereign nations.

— Protection of the entire range of human rights.

4. Support sovereign nations’ prerogative to default: The international financial archi-
tecture being what it currently is means that debt will continue to be an issue, especially
for periphery countries, for quite some time. Until lasting solutions are found, solidarity
with national government decisions to not pay illegitimate and unsustainable debts must
deepen.

5. Work to bring about a more equitable and balanced international economic order:
New debt resolution mechanisms may alleviate some suffering in times of debt crises, but
will not ultimately change the international financial architecture nor solve its many pro-
found problems. This is why much deeper changes are needed including:
— Putting an end to the macroeconomic policies of fiscal consolidation
and austerity.
— Putting an end to fiscal benefits for economically powerful actors and the wealthy.
- Implementing more detailed controls on lending practices to regulate the intense
level of debt flows in the global economy.
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Introduction

Argentina’s experience with debt, default and restructur-
ing has been—and continues to be—the focus of much
international attention. There are good reasons for this.
As countries in the European periphery' struggle with
unsustainable debt loads and austerity policies that priv-
ilege creditors while punishing working people and the
poor, many are wondering, based on Argentina’s expe-
rience, whether default wouldn’t be a better option. In-
deed, much in Argentina’s experience after default in-
dicates that defaulting may well be the better option for
countries struggling with debt and austerity while large
segments of the population slide into poverty and des-
titution.

However, default, while potentially necessary, is only the
first step in dealing with the profoundly destructive leg-
acy of financialised” neoliberal globalisation. There are
many other issues, such as how to conduct a debt audit to
determine what portion, if any, of the debt is legitimate
and, eventually, how much and under what conditions to
restructure. In Argentina’s case, successive governments
since the December, 2001 default have chosen not to au-
dit the debt considering all debt legitimate and, eventual-
ly, eligible for the debt restructuring process that Argen-
tina undertook to leave the default behind.

The Argentine debt restructuring took place in 2005 and
2010 and was considered quite successful, with 92.4% (in
value) of defaulted debtors accepting the government’s

offer—an offer that included a substantial capital reduc-
tion, substantially longer maturities and lower interest
rates. A small sub-group of the 7.6% of creditors that
did not accept the government’s restructuring offer are
speculative investment funds—commonly referred to as
vulture funds—who sued the Argentine government in
New York courts for full payment. The US legal system
agreed with the vulture funds, putting the entire Argen-
tine debt restructuring at risk of collapse and leaving the
country on the verge of yet another default.

While the fallout of the court’s ruling is still being played
out at the time of this writing, there are many important
lessons that emerge from the Argentine experience. The
purpose of this report is to discuss these lessons in the
hope that others may learn from them. We hope it will
provide useful information and analysis for those work-
ing for more just and egalitarian economic and financial
structures at the local, national and international levels.
The report is structured as follows: In the first section
we present an overview of Argentina’s history with debt,
the ensuing default, how Argentina fared after default
and the issues surrounding the debt restructuring pro-
cess and legal battles with the vulture funds. In section
two, based on Argentina’s experience, we discuss what
alternatives are necessary or desirable to guarantee a fair
and equitable solution to sovereign defaults. The report
concludes with recommendations for multi-level citizen
action.

1 In this paper, European periphery usually refers to Greece, Portugal, Ireland and Spain.

2 Since the mid 1970s, increasing financial deregulation nationally and internationally has led to a radical increase in power of financial actors and
markets. Financialisation is the term used by progressive economists to describe this phenomenon.
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#1 Argentina’s
default and its
lessons

The story of Argentina’s 2001 debt crisis and default starts
twenty five years earlier, with the bloodiest military coup
in the country’s history. Not coincidentally, with the coup
came the first wave of neoliberal economic reforms—pri-
marily financial deregulation and opening up to foreign
capital flows and speculation. Together with the neolib-
eral reforms came ruthless repression of organized labour
and social movements. The dictatorship had systemati-
cally disappeared thousands of people by the time it left
power in 1983.

Since its neoliberal turn in 1976, Argentina has had two
major cycles of unsustainable debt accumulation, de-
fault and restructuring. The first cycle took place during
the military dictatorship itself: between 1976 and 1983,
Argentina’s public debt quintupled, increasing from $9
billion to $45 billion. This debt, mostly with Northern
banks, was subject of a court case that documented hun-
dreds of irregularities. The trial provided solid evidence
for considering this debt both illegitimate and odious,’
but unfortunately Argentine governments to date have
never exploited this opportunity.*

The second major cycle of debt accumulation occurred
between 1991 and 2001 when Argentina’s public debt in-
creased from $60 billion to $144 billion. This period in-
cluded the Brady bond restructuring in 1993, when debt
to banks was transformed into bonds under US legisla-
tion. This had two significant results. First, Argentina re-
linquished sovereignty by accepting US legal jurisdiction
for future disputes over Argentina’s public debt. This was
to have a substantial impact in later legal battles with the
vultures. The second result was the change of creditors for
Argentina’s sovereign debt: no longer was money owed to
banks, but to thousands, even millions, of bondholders
world-wide. As we shall see below, this too was to have a
direct connection to the vulture fund lawsuits.”

Debt service during the 1990s grew consistently, becom-
ing unsustainable and leading to Argentina’s December
2001 default, the largest sovereign default to date. What
were the main causes for this spectacular debt accumula-
tion and default? The main reason was the privatisation
of social security in 1994, a policy strongly promoted by
the International Monetary Fund (IMF) and the World
Bank (WB). Data clearly shows that debt service and debt
levels began to grow exponentially in 1994 following so-
cial security privatisation.®

Other factors contributing to debt build-up were for-
eign interest rate increases, which resulted in higher debt
service payments. Additionally, when in 1998 it became
clear that the Argentine debt service load and policy
framework were becoming unsustainable and private
sources of funding dried up, Argentina turned to the
IMF for financial assistance. Just like in the European pe-
riphery today, the IMF lent, but with the usual austerity
conditionality.” Not surprisingly, austerity policies had
the same disastrous effects they are having in Europe to-
day: the recession became a depression, macroeconom-
ic imbalances worsened and the Argentine debt became
unserviceable, making the December 2001 default inev-
itable.

Before looking at the impact of default on Argentina’s
economy, we should note that both debt cycles were the
result of an intensely neoliberal economic policy frame-
work, to which the IMF and WB contributed significant-
ly. This points to a direct link between so-called “market
friendly” policies, financial speculation and profiteering,
debt accumulation and crisis. We should also note that
none of this is socially neutral: unemployment, pover-
ty, inequality and structural social exclusion have been
long-lasting results of these cycles.

3 The documentation provided as evidence for the trial was the closest Argentina came to a debt audit, except that it was not an official initiative but

that of private citizen and lawyer Alejandro Olmos.

4 Indeed, in late May 2014 the Argentine government reached an agreement with the Paris Club, establishing a payment schedule for debt in default

since 2001. Approximately half of that debt was taken on by the dictatorship.

5 Briefly, if an inability to pay occurred in the case of commercial bank sovereign debt, what ensued was a negotiation between the banks. Litigation
was rarely used since it would have interrupted the debt negotiation process. The opposite is true with bondholders, especially with vulture funds. Litigation is a

common response to sovereign non-payment.

6 Privatisation in 1994 left a fiscal gap equivalent to 1% of GDP each year until the default occurred in 2001 (Baker and Weisbrot 2002). Given
Argentina’s currency board arrangement and inability to increase taxes, this fiscal gap was covered with new debt.

7 In the Argentine case, the IMF’s diagnosis of the situation was mistaken, which led to mistaken policy prescriptions and disastrous results. For a
more detailed description of the IMF's role see Cibils and Lo Vuolo (2007) and Cibils, Weisbrot and Kar (2002).



Default: End of the World or New
Beginning?

By December 2001, after three full years of economic
recession and unprecedented levels of unemployment,
poverty and hunger, Argentina’s debt burden was no lon-
ger sustainable leaving two options available. The first
was to continue to borrow from the IMF to keep up debt
service payments, deepening IMF-demanded fiscal aus-
terity. This would have made the debt service load more
unsustainable, and worsened the economic recession and
social crisis, leading to a never-ending downward spiral
of debt, depression and crisis.

The second option was to default, make corrections to
the economic policy framework and attempt to start over.
The political and economic crisis in Argentina in Decem-
ber of 2001 was such that the only real alternative was to
default, which Argentina did.

Did default result in the catastrophe predicted by pun-
dits for the European periphery countries should they try
to follow Argentinas example? Quite the contrary! Not
only did the catastrophe never materialise, but Argen-
tina began a remarkable recovery. Default immediately
reduced external payment obligations, freeing up much
needed fiscal resources for more immediate needs. It also
eliminated in one fell swoop Argentina’s dependence on
foreign capital markets: since the country was borrow-
ing to service its debt, defaulting eliminated the need to
borrow. More importantly, default meant that Argentina
no longer had to submit to IMF tutelage, since it was no
longer requesting IMF loans.®

Additionally, in February 2002 Argentina abandoned
the fixed exchange rate (or convertibility) regime in ex-
istence since 1991. The convertibility regime pegged the
peso to the dollar by law at a one-to-one exchange rate
that resulted in a de facto voluntary renouncement of the
ability to conduct independent monetary and exchange
rate policies.” By eliminating the peg to the dollar Argen-
tina recovered its monetary sovereignty and with it the
ability to control its fiscal, monetary and exchange rate
policies. Additionally, Argentine officials devalued the
currency—which had become quite overvalued during
the 1990s—improving the international competitiveness
of domestically produced goods while making imported
goods more expensive therefore providing incentives for
domestic production.

Recovering monetary sovereignty and the ability to con-
duct independent macroeconomic policies enabled the
country to shift priorities from pleasing financial mar-
kets to boosting demand, generating employment, and
reducing poverty. Indeed, following default and deval-
uation, Argentina experienced seven years of unprece-
dented economic growth and recovery. One of the main
factors explaining this remarkable performance is a fis-
cal subsidy to the unemployed (which peaked at more
than two million beneficiaries), essentially kick-starting
internal demand and economic activity. Additionally,
the currency devaluation made Argentine exports more
competitive internationally, boosting export production,
while also making imports more expensive, providing in-
centives for some degree of import substitution. Finally,
international commodity prices were very high, which
resulted in large trade surpluses and foreign reserve ac-
cumulation.

Debt Restructuring: Swaps, Holdouts
and Vultures

In early 2003, it became clear that Argentina was emerg-
ing from its political and economic crisis. As a result,
the IMF and defaulted creditors increased pressure on
Argentina for a solution to its default. After intense ne-
gotiations between Argentine government officials and
creditors, a debt restructuring swap was opened in 2005
and 76.15% of defaulted debt was restructured. The new
bonds were issued with a roughly 50% reduction in nom-
inal value (“haircut”), substantially longer maturity dates,
and lower interest rates. Additionally, more than half of
the new debt was denominated in Argentine pesos, re-
ducing pressure on the country’s foreign reserves.

In 2010, Argentina issued another restructuring offer,
with identical terms as the 2005 swap, to try to reduce the
amount of outstanding debt in default. Between the 2005
and 2010 debt swaps, a total of 92.4% of defaulted debt
had been restructured. By international sovereign default
standards, this was considered a highly successful debt
restructuring process. Furthermore, it was accomplished
without any assistance from the international financial
institutions.

However, the Argentine government’s approach to debt
restructuring has been criticised by progressive activists
and politicians and some human rights organisations on
several counts.

8 Argentina tried to renegotiate its debt with the IMF for a few years following default, but in order to do that the IMF required further austerity. Tired
of these demands, in 2005 President Néstor Kirchner paid off the IMF in full, three years in advance of the loan due date.
9 The Argentine monetary regime under the convertibility law was not unlike the euro framework today, except in the Argentine case it was a unilater-

al, single-country decision.
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How do vulture funds operate?

1. Vulture funds are highly speculative investment
funds: they typically buy bonds of countries that are in dis-
tress (i.e. in crisis and about to default or even post-default)
that typically sell on secondary markets at prices that are
significantly below their nominal value. Vulture funds later
sue the governments for full repayment. If they succeed,
their profits will be huge.

2. Vulture funds are not bona fide creditors: these
funds never purchase bonds when the country first issues
them. In other words, they are not lending the country
money in exchange for the bonds. Vulture funds purchase
“off the bottom” of secondary markets, i.e. markets where
bonds are traded after their initial issue.

3. Vulture funds have a long history: Argentina’s legal
battles with the vulture funds have been in the public eye
on and off during the last decade. However, Argentina is
certainly not the first country to have come under attack
from the vultures, and will most likely not be the last if the
current international financial order remains unchanged.
Other countries that been attacked by vulture funds include
Peru, Ecuador, Turkey, Ukraine, the Democratic Republic of
Congo, Cameroon and Zambia, to name a few.

4. Vulture funds are very profitable: if the vulture funds
get their way with Argentina, they will be obtaining a profit
of 1600%! This is the kind of profit vulture funds expect
from their dealings with sovereign bonds. Indeed, even

1. Acceptance of all past debt as legitimate: Perhaps one
of the most troubling aspects of the Argentine govern-
ment’s approach to debt restructuring is that it unques-
tioningly accepted all pre-default debt as valid.'® This
meant ignoring substantial irregularities committed by
the military dictatorship (1976-1983) when contracting
the debt." Also taken as valid was debt resulting from
the financial speculation cycles and restructuring scams
of the 1990s, including the “socialisation” of private
debt. Critics have rightfully argued that the government
should have used the opportunity provided by the default
to carry out a long overdue, in-depth audit of public debt.

2. Debt owed to the international financial institutions
(IFIs) was serviced in full, without interruption or
renegotiation: The official approach has been to fully
honour the approximately $32 billion debt to the IFIs

their overall profit rate is substantially above average. NML
Capital, the vulture fund that sued Argentina and brought
the entire 2005-2010 debt restructuring to the brink of
collapse has had an average yearly return of 14% since

it started operating in 1977. Precisely these rates of
profitability allow vulture funds to hire the most expensive
lawyers. Additionally, they are in no hurry to cash in—they
can wait, and usually do, until countries they sue have no
alternative but to pay. That is their game.

5. Vulture funds are not regular (or even good) citi-
zens: during a high-level Argentine congressional delega-
tion to Washington to lobby the US Congress, a member of
the US Congress told one of the Argentine representatives:
what you call vultures, we call US citizens. Well, not quite.
Most vulture funds are based in tax havens, like the Cayman
Islands, which means they are trying to evade US taxes.
Indeed, Kenneth Dart, owner of EM Ltd. (one of the vulture
funds suing Argentina), renounced his US citizenship for
that of the Cayman Islands to avoid paying US taxes.

6. Vulture funds serve no economically or socially
useful function: vulture funds’ main objective is to buy off
“the bottom of market” and cash-in the full amount. In this
sense, they are not like investors in financial markets that
buy and sell based on portfolio objectives and, in so doing,
serve to diversify risk and maturities of financial assets. Their
only objective is to never lose and, so far, they rarely do.

when the default took place. Official justification for
this approach was that G7 support was needed for a suc-
cessful debt restructuring and to challenge the validity
of IFI debt could have threatened the success of the re-
structuring effort. As time has shown, this strategy failed,
since the IMF and the G7 never did back the Argentine
debt-restructuring process. As a result, the strategy on
IFI debt implied a larger capital reduction on private
creditors and preferential treatment to those who bear
substantial responsibility for the Argentine catastrophe
(the IMF and the World Bank).

3. All post-default bailouts unquestioned: Following
default and devaluation, in order to avoid massive bank-
ruptcies, the government converted all outstanding dollar
denominated bank credit to pesos at the old exchange rate
of one peso to one dollar, and issued bonds to the banks

10 However, in light of the problems resulting from the legal battles with the vulture funds, a law was passed on 12 September 2014 (law No.
26,984) to enable the government to seek alternative locations to New York to make scheduled debt payments. Article 12 of that law mandates the creation of
a bi-cameral commission to investigate the “origin, evolution and current state” of Argentina’s public debt. It is not clear whether this commission will ever be
convened or whether an in-depth audit will be conducted. Still, article 12 could be used by activists and politicians to promote a debt audit.

11 These irregularities have been extensively documented by Argentine lawyer Alejandro Olmos and were the subject of a lawsuit aimed at forcing
Argentina to repudiate that debt. Even though the legal system agreed with Olmos and remitted the findings to the Congress for action, the case has never

been acted on by any of the governments since the ruling.



for the difference between the old and the then-current
higher nominal exchange rates. In the process, the gov-
ernment bailed out countless large corporations, many of
which produced mostly for export markets getting hard
currency in exchange—corporations that were in no risk
of bankruptcy due to the devaluation. This resulted in a de
facto $35 billion increase of Argentine public debt. Critics
have maintained that beneficiaries of this new debt should
have been identified and a tax levied against those who
benefited unduly. This was not done and, as a result, the
Argentine workers and defaulted creditors are paying for
this unnecessary corporate bailout.

Profits Above All: the Vultures Attack

The Argentine restructuring strategy since 2003, under
the Kirchner administrations, can be characterised as
prioritising normalisation of Argentina’s relationship to
the world in general, and financial markets in particular.
Still, even this conciliatory approach has run into a major
hurdle with a small portion of creditors that did not enter
the 2005 or 2010 debt swaps—referred to as the “hold-
outs”*? A relatively minor percentage of these holdouts
are speculative investment funds, commonly referred to
as vulture funds because of their predatory modus ope-
randi. These funds have refused to accept the Argentine
government’s restructuring offers and sued the Argentine
government for full payment of the defaulted bonds they
hold, jeopardising the entire 2005-2010 debt restructur-
ing effort and forcing the country towards yet another
potential default.

The Vultures take on Argentina

Argentina’s recent experience with the vultures dates
back to the final months of 2001, when it became clear
that the Argentine debt load was not realistically service-
able and that a default would occur sooner rather than
later. During those months, funds like EM Ltd. (owned
by Kenneth Dart), NML Capital (a subsidiary of EI-

liott, owned by Paul Singer), Aurelius, and Olifant Fund
among many others started buying Argentine bonds on
secondary markets at heavily discounted prices."

While vulture fund legal actions against Argentina start-
ed as early as 2002, the first major appearance was during
the Argentine debt restructuring process of 2004-2005,
when some vulture funds attempted to block the pro-
cess in U.S. courts in order to prevent defaulted creditors
from accepting a capital reduction. Those attempts were
unsuccessful, but they were a signal of what was to come.

Different vulture funds chose different strategies to cash
in. Dart’s EM Ltd. sued soon after Argentina’s default, but
did not get very far in the process."* NML Capital, the
plaintiff in the lawsuit that has been making headlines
for the last two years, initially chose a more spectacular
strategy, attempting unsuccessfully to seize Argentine
official assets abroad, including Argentine Central Bank
reserves and other government assets.'* Perhaps the most
spectacular action was to seize an Argentine Navy train-
ing vessel, the Fragata Libertad (Liberty Frigate), when it
docked in Ghana in October of 2012. The ship was even-
tually released, but the media impact of this action was
substantial and the message was clear: vulture funds have
global reach.

However, the most damaging vulture fund action came
with what the Financial Times was to label the “trial of the
century”. The lawsuit filed by Paul Singer's NML Capital
vulture fund against Argentina based its legal argument on
a clause included in the defaulted bonds, known as the pari
passu clause. This clause essentially states that all creditors
should be treated equally, i.e., no creditor should be treated
preferentially.!® The vulture fund claimed that all of those
creditors who accepted Argentinas restructuring offer were
receiving preferential treatment, as they were being paid
and the vulture funds (who rejected the offer) were not.””

In February 2012, Judge Thomas Griesa of the Southern
District Court of New York sided with the vulture funds
and ruled that Argentina could not continue to make pay-
ments on its 2005 and 2010 restructured bonds unless it
also started to pay the NML Capital vulture fund. In oth-
er words, as the ruling stated, the vulture funds should be

12 Bondholders generally “hold out” because they hope to get a better offer down the road or because they hope that some other holdout (for exam-
ple, vulture funds) will sue the defaulting government and then piggy-back on that lawsuit's outcome.

13 There is some debate about when Argentine bonds were purchased by vulture funds. In the case of NML Capital, some reports state they pur-
chased bonds as late as 2008. While this is relevant information, it is not really central to the debate on the main issue of vulture fund predatory behaviour and

the effect it has on debtor nations.

14 Interestingly, the same Judge—Thomas Griesa—who later ruled against Argentina, was not favourable to some of the earlier vulture fund de-
mands.
15 The list of Argentine assets that vulture funds tried to seize is extensive, including the ambassador’s residence in Washington, various buildings

used by Argentine international delegations, and the official airplane used by the President to travel abroad. The list also spans several countries, including the
U.S., Switzerland, France, and Belgium, among others (Burguefio 2014: 108-109).

16 This type of clause was a boilerplate clause in Federal Agency Agreement bonds and was standard in sovereign bonds issued prior to the Argen-
tine 2001 crisis, but is rarely used these days. See Olivares-Caminal (2011) and Jarada (2012-2013).
17 In 1983, Elliott Associates, a vulture fund owned by Paul Singer and of which NML Capital is a subsidiary, successfully sued Peru in Belgian courts

using the same type of pari passu clause (Bratton 2004).
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Lessons from Argentina on
solving sovereign debt crises

Argentina’s experience with debt accumulation,
crises, default and restructuring leaves important
lessons for other indebted countries, bearing in mind
that each country has specificities of its own and that
no linear transposition can be made from one country
to the next.

The first lesson is that a small, peripheral nation can
make sovereign decisions about whether to continue
to service its debt. If a country chooses to break the
stranglehold of international financial markets and the
IMF, it can do so unilaterally, as Argentina’s experi-
ence shows.

Second, default is an option to be considered as it
frees up fiscal resources and makes available policy
space to change course. This was indeed the case
for Argentina, as post-default economic performance
indicates.

Third, recovering monetary sovereignty is key in order
to be able to carry out independent, people-centred
fiscal and monetary policies.

Fourth, a small peripheral nation like Argentina
can indeed carry out a debt restructuring process

involving a substantial capital reduction without the as-

sistance of the IFls. Clearly, it would be ideal to first
carry out a comprehensive debt audit and to repudi-
ate illegitimate and/or odious debt. Still, even when
Argentina did not do that at the time of its 2005-2010
debt restructuring, it managed to successfully carry
out the process with a high level of acceptance and a
substantial capital reduction.

Fifth, vulture funds pose a real, clear and present
danger to debt restructuring processes around the
world. As Argentina’s experience shows, even with

a 92.4% acceptance of the debt restructuring offer,
vulture funds have the potential ability to derail the
entire process. This clearly points to substantial flaws
in the international financial system and the urgent
need for new arrangements, which is the subject of
the next section.

Finally, New York financial markets should be avoided
at all costs by periphery nations seeking to issue new
debt. Judge Griesa's ruling, upheld by the appellate
court and validated by the U.S. Supreme Court, sets
jurisprudence applicable to future lawsuits like those
of the vulture funds against Argentina. In other words,
the New York financial markets have become a dan-
gerous and hostile place for periphery countries and
should be avoided when possible.

paid, and paid full value. Argentina appealed, but in Oc-
tober of the same year the appeals court upheld the lower
court’s order. Argentina appealed again, hoping that the
US Supreme Court would overturn the ruling. However,
in June of 2014, the Supreme Court decided not to take
the case, thus confirming Griesa’s original ruling.

Before turning to the real and potential effects of the rul-
ing, we should highlight three substantial problems with
the judge’s ruling. The first is the judge’s interpretation of
the pari passu clause which surprised most legal experts.
The plaintiffs (NML Capital) claimed that Argentina had
violated the pari passu clause by paying restructured
bondholders but not paying holdouts. Many predicted
this strategy would fail. Indeed, one legal expert argued
that “it’s an arcane legal argument, and most legal schol-
ars and those in the market sided with Argentina, stating
that this was how debt restructuring had worked for de-

cades'®

Argentina’s lawyers argued that the pari passu clause was
a boilerplate provision that guarantees to bondholders
that their claims will not be subordinated to other claims,
as the clause had been interpreted for more than 50
years.”” Most analysts sided with Argentina, as reflected
by the wide range of experts filing amicus curiae briefs on
behalf of Argentina, including the International Mone-
tary Fund (IMF), Anne Krueger (neoliberal economist,
former Managing Director of the IMF for the United
States), the US Justice Department, and the governments
of the US, France, and Mexico, among many others.

Because there had been no consistent legal interpretation
of the clause in the past, the court did not have any clear
or obvious guidance in making its decision. Therefore,
the judge adopted his own interpretation of the pari pas-
su clause, stating that “securities will constitute... direct,
unconditional, unsecured and unsubordinated obliga-
tions of the Republic and shall at all times rank pari passu
without any preference among themselves. The payment
obligations of the Republic shall at all times rank at least
equally with all its other present and future unsecured and
unsubordinated External Indebtedness.”® In other words,
contrary to what market analysts and experts expected,
the court adopted an interpretation that was most fa-
vourable to the vulture funds.?*

18 Davidoff Solomon (2012).

19 See Jarada (2012-2013: 227-229).

20 Quoted in Jarada (2012-2013:229), emphasis in original.

21 Indeed, Allen & Overy (2012) point out that the judge’s interpre-

tation of the pari passu clause is mistaken, as the clause stipulates equality
of rank among debt instruments, but not equality of payment.



A second, dramatic problem stemming from the court’s
decision is that it blocks Argentina from making pay-
ments to bond-holders who accepted the restructuring
offers, unless it pays the vulture funds at the same time.
Indeed, this is what happened on June 30", 2014, when
Argentina deposited the funds in the Bank of New York
Mellon to make a scheduled restructured debt payment.
The judge blocked the funds, thus violating the rights of
bond-holders to receive the payment that Argentina had
transferred. In other words, by protecting the vulture
funds, the judge has violated the rights of thousands of
bond-holders.

Third, the court committed a substantial error, reflecting
a lack of understanding of economics and what a bond
actually is. In economics, a bond is not an unconditional
contract of repayment, since it has a rate of return that
includes a risk premium.*? The higher the rate of return,
the higher the risk that the bond issuer may default. This
was indeed the case of Argentine bonds issued during the
1990s, especially those issued towards the end of that de-
cade. The judge, conveniently for the vulture funds, stuck
to the legal profession’s mistaken understanding of what
a bond actually is. Furthermore, in assessing late charges
the judge used the same risk-adjusted rate of return—a
very sweet deal for the vulture funds, but very poor eco-
nomics.

So, what does the Second Circuit Court’s decision mean
for Argentina? If Argentina had chosen to abide by the
ruling, it would have exposed itself to similar lawsuits
by the remainder of the 7.6% of creditors that held out
from the restructuring offers, totalling an estimated $15
billion. Additionally, the 92.4% of creditors that accepted
the restructuring offers could have claimed that Argenti-
na was making a better offer to holdouts than what they
got when they accepted the 2005-2010 debt restructuring
terms. All Argentinas restructured bonds have what is
known as a RUFO (rights upon future offers) clause, that
expires on 31* December, 2014, according to which bond
holders are entitled to any improved future offer made
by the Argentine government.? It makes sense that bond
holders would have exercised this right if Argentina had
paid the vultures with no capital reduction. Had this hap-
pened, Argentina’s debt would become automatically un-
serviceable which would inevitably mean a new default.

If Argentina chooses to ignore the court’s ruling, it also
faces severe problems. First and foremost, a substantial
portion of restructured bonds are paid through the Bank
of New York Mellon, a bank under the legal jurisdiction
of the Second District Court. The court forbade the bank
from continuing to pay restructured bonds unless it also
paid the vulture funds at the same time. In other words,
Argentina will not be able to continue to pay through
New York unless it also pays the vultures. Therefore, if
Argentina is not to be forced into default by Judge Grie-
sa, it needs to find alternate routes for making payments.
A recently passed Argentine law attempts to do just that:
it establishes a mechanism that will enable Argentina to
continue to pay, bypassing the New York court’s restric-
tions, using Argentine or French banks.**

While the actual mechanisms for an alternate payment
route are still being worked out at the time of this writ-
ing, an additional problem has been Judge Griesa’s 29
September, 2014 ruling declaring Argentina in contempt
of court. This ruling has no immediate effects, however,
the judge could eventually decide to assess a substantial
daily fine, which could complicate Argentina’s situation
further.

Argentina’s road ahead presents complications which
could have a substantial impact on the country’s eco-
nomic situation. Whether the country chooses to abide
by the court’s ruling and eventually reach an agreement
with the vulture funds, or whether it chooses to ignore
the ruling and repudiate vulture fund claims, the coun-
try faces important hurdles that it must resolve. Civil
society organizations (CSOs) that deal with debt justice
issues have issued strong statements against vulture fund
predatory behaviour. The Latin American Network on
Debt and Development (Latindadd), Jubileo Sur Ameri-
cas, and human rights organizations have all called for a
strong stance against the vulture funds. Some organiza-
tions, like Didlogo 2000 (a member organization of Jubi-
leo Sur Americas) have called for a suspension of all debt
payments and a full debt audit, arguing that the prob-
lems with the vulture funds are but a manifestation of
much deeper problems of periphery countries and their
relationship with the Northern-dominated world capi-
talist system.

22 The legal profession has interpreted that bonds are contracts of repayment for decades. However, this is at odds with what this financial instru-
ment actually is. Mario Blejer, an economist who worked for the IMF for 18 years, was president of the Argentine Central Bank and also directed the Centre for
Central Banking Studies at the Bank of England, has made this point in numerous media interviews and reports. See, for example: http://www.cronista.com/
economiapolitica/Blejer-y-Gonzalez-Fraga-en-el-Cronista-TV-Griesa-se-equivoco-pero-hay-que-seguir-negociando-20140804-0102.html.

23 At the time of publication of this report, the RUFO clause has expired, so this danger no longer exists. The Argentine govrenment, so far, has
continued to insist that the vultures will not get a better offer than the 2005 and 2010 restructuring swaps.

24 Law No. 26,984 passed on September 11, 2014. The text of the law can be accessed (in Spanish) at: http://infoleg.mecon.gov.ar/infoleglnter-

net/anexos/230000-234999/234982/norma.htm.
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#2 Toward
Justice centred
debt solutions

If the consequences of the New York courts’ rulings in
favour of the vulture funds complicate Argentinas fu-
ture, they also pose potentially insurmountable problems
for any future sovereign debt restructuring. Indeed, the
court’s ruling “will likely make restructuring more expen-
sive, if parties attempt it at all”’* The Argentine case has
highlighted the urgent need for a profound debate on the
framework of international lending and borrowing and
the national and international economic systems based
on these financial flows. Specifically, Argentina’s expe-
rience highlights the imperative need for some form of
generally agreed-to process to solve sovereign debt crises
and defaults. It is therefore urgent that activists, academ-
ics and politicians work together to find solutions that are
both fair and sustainable, guaranteeing a fair process of
resolution of sovereign bankruptcies for all involved.

There are two key developments that facilitated the vul-
ture funds’ predatory lawsuits.” The first is related to the
way the United States (and, eventually, most nations)
came to understand the level of immunity of foreign gov-
ernments from legal prosecution. Originally, absolute
sovereign immunity was the norm. This meant that for-
eign states were immune from civil lawsuits or criminal
prosecution in another nation’s courts. Since the early
1950s, but especially since the passing of the Foreign Sov-
ereign Immunity Act (FSIA)? in 1976, the United States
adopted a far more limited interpretation of the immu-
nity enjoyed by foreign governments. According to the
FSIA, “states have no immunity from jurisdiction in com-
mercial matters, which include the issuing of bonds”*® In
other words, foreign states can no longer claim immunity
in US courts when faced with the inability to pay. This
is the basis upon which vulture funds have been suing

foreign governments in US and other developed nation
courts.

The second development that facilitated vulture fund
lawsuits was the transformation in the early 1990s of sov-
ereign debt from commercial bank loans (the norm in
the post World War II period) to bonds.” If an inability
to pay occurred in the case of commercial bank sovereign
debt, what ensued was a negotiation between the banks,
the indebted country and often the IMF. Litigation was
rarely used since it would have interrupted the debt ne-
gotiation process.® However, after the Latin American
debt crises of the early 1980s, this changed. In the ear-
ly 1990s, U.S. Secretary of the Treasury Nicholas Brady
devised a strategy by which loans from private North-
ern banks to Southern governments were changed into
bonds. Since bonds were issued under US legislation,
creditors could now litigate in U.S. courts in the case of
non-payment by the debtor state.’!

These changes have made resolving debt crises and de-
faults more difficult for most periphery countries. The
lack of established mechanisms and impartial institu-
tions to deal with defaults is particularly problematic.
Over the last decades, there have been multiple debates
and proposals on what is the most fair and equitable way
to resolve sovereign defaults. Proposals can be broadly
grouped into two main categories. On one side, the initi-
ative originally spearheaded by the U.S. Treasury depart-
ment—and more recently supported by the International
Capital Markets Association (ICMA)* and the IMF—is
a “market solution.” This approach promotes changes to
bond contracts aimed at preventing holdouts (and espe-
cially vulture funds) from having the possibility of im-

25 Jarada (2012-2013:232).
26 See Mancuso and Verhoeven (2012) for a discussion of these developments.
27 The FSIA codified what had been standard US State Department practice since the “Tate Letter” of 1952, which adopted a restrictive interpre-

tation of foreign state immunity before US legal courts. Restricted sovereign immunity was adopted in 1978 by the U.K. and has become the norm in most

countries since (Mancuso and Verhoeven 2012).

28 Mancuso and Verhoeven (2012:114).

29 The mechanism for this change was that nations issued bonds, the proceeds of which were used to pay off the banks. As a result, Southern public
debt was “socialised”: creditors were no longer banks, but many thousands of individual and institutional bond-holders world-wide.

30 Mancuso and Verhoeven (2012:115)

31 To a lesser extent, bonds were also issued under Japanese, German, UK and French legislation.

32 The International Capital Markets Association (www.icmagroup.org) is a mostly European trade organization of firms participating in Capital Mar-

kets. Its stated objective is to develop and promote regulation and best practices in capital markets.



peding or derailing a restructuring process.” On the oth-
er hand are those promoting a more formal, “statutory”
solution. In its most reduced form this means legislation
at the national level blocking vulture funds from using
courts to sue periphery countries. More ambitiously,
others call for some form of international legal frame-
work to enable working out sovereign defaults. In what
follows we summarise some of the more representative
proposals. The list is not comprehensive, but aimed at
providing a general view and also useful information for
discussion.

“Market-based” Solution: Collective
Action Clauses

Collective action clauses (CACs) were first promoted by
the U.S. Treasury as a non-statutory, market solution to
the problems of sovereign default and restructuring and
have become quite prevalent in sovereign bonds since
the crises of the 1990s, especially since the Argentine cri-
sis of 2001. Mexico was the first major sovereign issuer
to include collective action clauses in its sovereign bonds
in February 2003.** Since January 1, 2013 all eurozone
government bonds with a maturity greater than one year
are required to include a standardised collective action
clause (CAC).

What are collective action clauses? CACs are a set of con-
tractual provisions included in the terms of a sovereign
bond. Two types are most commonly used. The first is a
modification clause, that allows a specified majority of
bondholders to agree to changes in the terms and condi-
tions of the bond. In other words, in the case of a debt re-
structuring, if a specified majority of bondholders agrees,
the original bond’s conditions (maturity, rate of return,
principal amount) can be changed. The second type of
CAC is an acceleration clause which prevents individual
bondholders from demanding full payment after a de-
fault, requiring a specified percentage of bondholders to
agree on such a demand for it to be executed.”

CACs have been promoted by the US Treasury and
more recently by the IMF and the International Capital
Market Association.*® These institutions have promoted
financial market deregulation for decades, contributing
significantly to the current state of affairs (cyclical finan-
cial crises, economic austerity, increases in job insecurity
and poverty). It is therefore excellent news that they now
publicly recognise the importance of placing limitations
on vulture funds. Their favoured solution is a “market
solution,” which in their view is preferable to national or
international regulation of financial capital.

However, there are well-founded doubts about the abil-
ity of CACs to deal with vulture fund holdouts in the
future. As economics Nobel laureate Joseph Stiglitz re-
marks, “if it were so easy to resolve such issues by private
contract, then bankruptcy laws and bankruptcy courts
would not be such an integral part of the financial system
in the United States—private contracting would exist in
the corporate-debt context, making bankruptcy courts
superfluous.”” Stiglitz adds that, to his awareness, “no
advanced country has been able to manage eflicient re-
structuring of private debts through exclusive reliance on
collective action clauses.”® It seems obvious, therefore,
that if CACs are insufficient for private bankruptcies,
they are even more inadequate for sovereign bankrupt-
cies, where the context and issues are far more complex.

There is an additional problem with CACs, known as the
“aggregation” problem. A collective action clause applies
to only one bond series. * Countries, over time, issue
many different series of bonds. If the country should de-
fault, the issue arises as to how to calculate majorities for
the CAC to take effect. If a majority for each bond series
has to give approval for a restructuring offer, then one
single series with a majority that opposes the restructur-
ing process—a holdout series—could effectively block
the entire restructuring process.

As Weidemaier and Gulati (2013) show, modification
and acceleration CACs have been used for a long time,
and financial market participants did not seem to assign
to these clauses much value. In other words, if historical-
ly CACs were not valued as tools to avoid holdout com-
plications during debt restructuring processes, it must

33 It is interesting to note that the IMF made its support explicit for this proposal following the approval in the United Nation's General Assembly of
the G77+China proposal to move forward on an international debt workout mechanism. The EU has also explicitly supported “market solutions” by requiring
EU sovereign bonds to include CACs and, more recently, by voting against the G77+China proposal. It is also worth noting that those promoting “market
solutions” at the international level do not do so for corporations operating within national boundaries, where bankruptcy courts and legislation are ubiquitous.

34 Weidemaier and Gulati (2013:54).
35 Weidemaier and Gulati (2013).
36 For the IMF’s statement, see: http://www.imf.org/external/np/pp/eng/2014,/090214.pdf. For ICMA’s proposal, see: http://www.icmagroup.org/

assets/documents/Resources/ICMA-Standard-CACs-August-2014.pdf.
37 Stiglitz (2014:9-10).
38 Stiglitz (2014:10).

39 Over time, a government will typically issue bonds depending on specific funding needs. Each bond issue, referred to as a bond series, will have
specific characteristics (maturity, rate of return, currency denomination and legislation under which it is issued, etc.).
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be shown why now the situation is different. Indeed, as
Gelpern and Gulati’s (2006) case study shows, there is
little reason to believe that they would be useful now. *

There is, therefore, good reason to believe that it is un-
likely that market solutions will provide a meaningful
solution to the holdout problem in general, and vulture

fund problem in particular.

Statutory Solutions

What are the alternatives? Barring a desirable but un-
likely complete overhaul of the international financial
architecture, there are two broad alternatives. The first is
for individual national states, especially those with inter-
nationalised financial markets, such as the U.S., the UK,
Germany and Japan, to implement some sort of vulture
fund restrictions. The second alternative is an interna-
tional legal framework to deal with sovereign defaults
and debt restructuring. We will discuss each in turn.

National vulture fund legislation: Faced with the lack of
a global sovereign debt restructuring framework and the
inadequacy of CACs, some civil society organizations Eu-
rope and the US have promoted legislation at the national
level to curtail vulture fund activity. The intention behind
these initiatives is to limit vulture fund legal options in
countries under whose legislation sovereign bonds are is-
sued and in countries with strong economic aid programs
to poor countries. Belgium and the UK are two examples
of successful, if limited, vulture fund legislation. There
were proposals presented to the national legislative bodies
in the US and France which have not been turned into law
as of this writing.*!

The Belgian law was the first national legislation cur-
tailing the range of action of vulture funds. According
to Sookun, this 2008, the law “provides that no monies
granted by the Belgian authorities can be seized by or
transferred to vulture funds or any other creditor. This
legislation has automatically barred any vulture fund
from pursuing any Belgian money or companies in-
vesting in the sovereign debtor country to obtain repay-
ment”*? In other words, the Belgian law prevents vulture
funds from seizing official government aid to poor coun-
tries.

The UK “Debt Relief (Developing Countries) Act” went
into force in 2010.* The bill’s purpose was to curtail vul-
ture fund legal action in UK courts against heavily in-
debted poor countries (HIPCs).** The UK law applies
to qualifying debt contracted before the date when the
law went into effect (8 June 2010). How does the UK law
limit vulture funds? It limits the “recoverable amount” of
“qualifying debts” to a “relevant proportion.” The relevant
proportion is the proportion established by the HIPC
formula, determined on a country by country basis. In
other words, vulture funds are obliged to take the same
reduction as the rest of HIPC creditors.

In addition to the Belgian and UK laws, bills were intro-
duced to the US Congress (2008 and 2009) and to the
French Assembly (2007). Neither the US nor the French
bills have made it into law at the time of this writing since
they have not yet garnered sufficient congressional sup-
port.

While the Belgian and UK laws are clearly an important
step in the right direction, they are still quite limited in
scope and would need to be broadened in order to effec-
tively deal with vulture funds. First, they only apply to
HIPCs, clearly excluding other periphery countries from
the benefits of protection from vulture fund attacks. Sec-
ond, in the case of the UK law, only HIPC debt contract-
ed prior to 2010 is protected, while debt contracted since
is potentially a vulture fund target. Third, in the case of
the Belgian law, it applies only to official Belgian govern-
ment aid, other debt or financial flows are not included.

Existing legislation needs to be broadened, and more
countries need to enact such legislation—especially
countries like the US, France, Germany and Japan, whose
financial markets and laws are used to issue sovereign
debt and whose courts can be used by vulture funds to
litigate.

International debt work-out mechanisms: Over the
last decades, debate on the desirability and need for an
international framework to resolve sovereign debt crises
has intensified. Most proposals fuelling this debate have
come from civil society organisations and academics
working with these organisations. The unifying thread of
these proposals is the realisation that sovereign defaults
are extremely complex, much more so than private sector
bankruptcies, and therefore there is a need for an inter-

40 The authors conducted over 100 interviews with sovereign debt market participants, including investors, lawyers, economists and government
officials on the issue of contract reform promoting collective action clauses in sovereign bond issues. The authors found that most of those interviewed viewed
these changes as “simply unimportant” and ineffective for dealing with financial crises.

41 See Sookun (2010) and Wautelet (2011) for brief accounts of these experiences.
42 Sookun (2010:88).
43 The law originally had a duration of one year, after which the UK Treasury made it permanent. The bill and the explanatory notes can be accessed

at: http://www.legislation.gov.uk/ukpga/2010/22/contents.

44 HIPCs are an IMF and World Bank category, with 40 countries currently qualifying of which two are in Asia, four in Latin America, and the

rest in Africa.



Opportunities and Risks of
United Nations’ action on a
debt workout framework

The UNGA resolution presents an important array of
opportunities but also important risks and uncertainties.
Among the opportunities, it is important to highlight:

International forum: By placing the debate in an inter-
national forum and moving it away from the IMF and the
IFls, the UNGA proposal suggests a more supportive and
impartial environment for debtor nations to work out and
resolve debt issues.

Legal framework: The UNGA resolution provides a
unigue opportunity to elaborate an international legal
framework for the resolution of sovereign debt defaults
providing a more objective and secure environment for
nations and creditors to arrive at a solution. Additionally, if
an international financial code were developed (as Acosta
and Ugarteche have proposed), this could add further
stability and predictability to the international financial sys-
tem. Such a legal code could be used by nations to issue
new debt, avoiding developed nation legal systems and
their biases, as clearly reflected in Judge Griesa’s rulings
against Argentina.

Build on existing expertise: A further opportunity of a
United Nations framework for sovereign insolvencies is
that it could build on the considerable expertise in civil
society organisations and academia. Activists and experts
have been debating these issues for several decades and
as a result have developed proposals and principles on
legitimacy, fairness and impartiality for a restructuring
process, human rights guidelines to ensure sustainability

of restructuring agreements, etc. It would be highly conve-

nient that these points of view be included in the UN debt
workout mechanism.

Flexibility for debtor nations: In the event that a debtor
nation were to come to a legally binding debt restructur-
ing agreement through the UN framework and it were
eventually unable to continue to meet payments, default
should always continue to be an option and a sovereign
decision. In other words, a nation would still have the right
to put the well-being of its people above debt service obli-
gations if the latter implied undue hardship or the violation
of a population’s human rights.

In addition to these opportunities, the UNGA resolution
poses potential risks and uncertainties that will require
addressing. For example:

Institutional framework: There have been various pro-
posals by CSOs regarding which international institution
should arbitrate the debt workout process. UNCTAD and
the International Court of Justice are two that have been
proposed, while others have suggested creating an entire-

ly new international court to specifically attend sovereign
debt restructuring processes. Having an institution with
specific expertise in financial crises and debt restructuring
would be desirable, even if that meant creating it from
scratch. In addition to expertise, the institution must guar-
antee impartiality and provide legitimacy to the process.

Trigger mechanism: An additional issue to be resolved
is the mechanism by which the debt negotiation process
is to begin. Will it be up to the court, the debtor nation or
the creditors? Clearly, in order to have an orderly process,
a mechanism needs to be defined.

Scope: For a debt restructuring process to be successful
and avoid holdout problems, it needs to be binding for

all creditors. The issue, then, becomes how to make the
restructuring process legally binding for all involved. Will
it require acceptance by a specified majority of creditors
in order to be binding for all? What will be the process by
which creditors participate and express their view? These
issues need to be worked out for the debt workout mech-
anism to function.

Arbitration criteria: What will be the mechanisms to arbi-
trate between debtors and creditors? Will it be rule-based
or will it be a case-by-case process? The former provides
a process that will be less subject to manipulation and ar-
bitrary results. However, developing a code to be used for
the wide range of potential situations that could present
themselves is an extremely complex task.

Debt classification: The UNGA resolution makes no
mention of illegitimate or odious debt. Since illegitimate
and/or odious debt are at the core of many debt crises,
it becomes imperative that the debt workout framework
acknowledge and deal with this problem. For this clear
definitions and a debt audit will be needed in order to
be able to determine which debt enters a restructuring
process and which does not.

Distribution of outcomes: Will debt restructuring
outcomes apply equally to all creditors? In other words,
will capital reduction be equal across the board or will
there be “favoured” creditors, as happens with the IFls
today? This is an important issue, because the existence
of privileged creditors imposes larger capital reductions
on the rest.

Fairness: Last, but certainly not least, the debt workout
framework must ensure that powerful nations (where
financial markets operate and financial interests dominate)
do not control the debt restructuring process. Fair and
equitable treatment must be insured if the new framework
is to be successful.
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national framework to deal with sovereign debt crises,
defaults and debt restructuring.*®

An early example is Kunibert Raffer’s (1990) proposal
to internationalise the municipal bankruptcy chapter of
the US Code (so-called Chapter 9). According to Raffer,
this piece of US legislation has the necessary regulatory
instruments to deal with a sovereign insolvency. Since
there is no existing international insolvency court, ar-
bitration would be carried out by an ad-hoc arbitration
panel. While the result of such a process would be infor-
mal, it would still have clear and pre-defined rules and
principles, particularly regarding the protection of the
debtor nation’s sovereignty.

In 2001, the IMF presented a proposal for a Sovereign
Debt Restructuring Mechanism (SDRM). While the pro-
posal was not adopted due to lack of support from the
US, it is significant because the IMF acknowledged the
need for an internationally agreed-to mechanism to deal
with sovereign debt crises. However, the proposal had a
very substantial shortcoming: The IMF was to be a part
of the tribunal with substantial decision-making power.
This presented a clear conflict of interest since the IMF
is often a creditor and its conditionality generally accel-
erates debt crises. Raffer (2006) wittily titled the IMF’s
SDRM proposal as “Simply Disastrous Rescheduling
Management.”

More recently, an alternative was put forth by Latin
American economists Alberto Acosta and Oscar Ugar-
teche (2003).* They propose the creation of an Interna-
tional Board of Arbitration for Sovereign Debt (IBASD),
that is, and international insolvency court, accompanied
by an International Financial Code and full debt audits
before any debt negotiation or restructuring. Finally, the
United Nations Conference on Trade and Development
(UNCTAD) has also been spearheading a process of
broad consultations on the development of a debt work-
out mechanism.

Debates on an international debt-workout framework
were revitalised as a result of a resolution passed on Sep-
tember 9, 2014 by the United Nations General Assembly
(UNGA) calling for the creation of a “multilateral legal
framework for sovereign debt restructuring.”*® The initia-
tive was triggered by Argentina’s experience with vulture
fund lawsuits and promoted by the G77 countries plus
China. The resolution was supported by an overwhelm-
ing majority of countries: 124 voted in favour, 41 ab-
stained and only 11 voted against (17 countries were not
present for the vote).*

Beyond Debt Issues: Questions About
the International Financial Order

Discussions on sovereign defaults and debt restructur-
ing can often be quite detailed and technical and tend
to focus narrowly on the issues at stake. However, deep-
er questions need to be asked about the nature of the
international financial architecture and international
economic relations more generally if we are to address
debt-related problems in a sustainable and lasting way.

Perhaps a good starting point is to analyse why it is that
between 1944 and 1970 (when the Bretton Woods agree-
ment was in force) there were no debt or financial crises
in the world economy, whereas the periods before 1944
and after 1970 are riddled with such crises. The answer
lies in the strict financial regulation that existed between
1944 and 1970, both for national economies and for inter-
national capital flows. During this period, financial capital
was at the service of the needs of production, employment
and economic development. Not surprisingly, this result-
ed in the longest running period of economic expansion
since capitalism became the dominant economic system.
Since the early 1970s, increasing deregulation of domestic
and international financial systems has resulted in gen-
eralised economic instability and repeated financial and
debt crises.

This begs the question: are we better off in a financially
deregulated world? Since the mid 1970s, financial capi-
tal has become dominant, forcing substantial changes in
economic policy objectives. While full employment was a
central policy objective of the post-war period, since the
mid 1970s price stability (low inflation) has become the
overriding objective even at the cost of prolonged eco-
nomic recessions. Low inflation worldwide insures that
profits from financial investments around the globe will
maintain their value. In other words, rather than guar-
anteeing full employment and welfare improvements,
economic policy has become dominated by the need to
guarantee financial investment profits world-wide. As a
result, job insecurity has grown, real wages have fallen,
and economic volatility has become the norm. Financial
sector profits, however, have been ample despite repeat-
ed “bubbles” and crashes. And, when crashes occur, the
State (in other word, workers and taxpayers) steps in with
handsome bailouts.

45 See Kaiser (2013) for a discussion and comparison of strong and weak points of each proposal.

46 Published in English as Ugarteche and Acosta (2007), with some modifications to the original proposal.

47 For more information, including background papers, see: http://www.unctad.info/en/Debt-Portal/.

48 Resolution A/RES/68/304, available for download at: http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/68/304.
49 Surprisingly, Ireland was one of the 11 countries that voted against the initiative.



An important part of the global financial system’s prof-
its come from debt issued by periphery countries in the
world’s main financial markets. When periphery coun-
tries face difficulties servicing their debt, the IFIs step
in with economic austerity policies that systematically
make matters worse. Periphery countries are therefore
in an impossible situation. First, they must implement
austerity policies that result in recession, poverty and un-
employment. The alleged purpose behind these policies
is to get the country to be able to service its debt again,
even if this rarely happens. Second, when default and/
or a debt restructuring eventually ensues, countries have
to deal with extremely complex and costly processes and
the possibility of vulture funds suing them in Northern
legal jurisdictions. Finally, if a restructuring is successful,
countries are usually left with heavy debt burdens for de-
cades and the real possibility of further debt crises. This
inevitably results in having to postpone development ob-
jectives and policies aimed at improving the livelihoods
of the periphery’s majorities.

So, the picture should be clear: working people are not
better off in a world dominated by deregulated finance.
Financiers are bailed out, corporations evade taxes
through tax havens and fiscal paradises, and working
people are consistently forced to foot the bill. Unequal
power relations between centre and periphery countries
are enforced by the IFIs, guaranteeing that wealth and
power concentration continue apace.

Clearly we need a new global financial architecture. But
more than that, we need a new global economic archi-
tecture, where full employment, environmental sustain-
ability, and respect for the full range of human rights are
guaranteed.
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#3 Recommendations

for action

From the presentation above, it should be clear that, at
least for the time being, no single proposal will provide a
definitive solution in the transition to a more just and fair
international order. Consequently, we suggest the follow-
ing guidelines for action:

1. Promote multiple and concurrent measures rath-
er than focusing exclusively on “market solutions”:
National governments should support more effective
collective action clauses, national and/or regional leg-
islation limiting vulture fund activity, and a multilater-
al approach that should ultimately aim to override the
inadequacies and limitations of the former mechanisms.
Tackling the problem of sovereign defaults and debt re-
structuring from these different angles will make it less
likely that vulture funds will be able to intervene.

2. Participate actively in multilateral framework nego-
tiations: The multi-lateral approach has many areas in
need of greater clarity: institutional framework, trigger
mechanisms, scope of the process, and arbitration crite-
ria, to name a few (see section 2 above for more detail).
Therefore, it is critical that a wide range of organizations
participate in the process—especially those expressing
the views of people affected by debt crises—through the
available UN channels. The upcoming meetings of the
ad-hoc committee should provide opportunities for such
voices to be heard.

3. Participate based on non-negotiable working prin-
ciples: Governments should use the following non-nego-
tiable working principles in negotiations on a multi-lat-
eral mechanism:

- No decision-making role for the IMF and other inter-
national financial institutions. These institutions are or
have been creditors of many countries, with policy con-
ditionality that usually makes debt crises unavoidable.
Furthermore, the financial liberalisation policies they
have promoted are a direct cause of the instability and
volatility of the international financial system. They are
not, therefore, neutral players and should have no deci-
sion-making role in the multilateral framework.

- The resulting mechanism should be legitimate and im-
partial. Lineau (2014) has identified three aspects of le-
gitimacy: source, process and outcome. The same author
has identified three aspects of impartiality: institutional,
actor and informational. They are a good starting point
to think about these issues.

- Equality of all sovereign nations. All nations should re-
ceive equal treatment and have equal rights, whether pe-
riphery or centre countries.

- Protection of the entire range of human rights. No popu-
lation should be expected to have to forego fulfilment of
their human rights in order to fulfil financial obligations.

4. Support sovereign nation prerogative to default:
The international financial architecture being what it
currently is means that debt will continue to be an issue,
especially for periphery countries, for quite some time.
Until lasting solutions are found, solidarity with national
government decisions to not pay illegitimate and unsus-
tainable debts must deepen. As we have learned from the
experience of Argentina, default was the wisest choice
even if the mainstream press demonised the country for
taking this step. The media narrative and scaremonger-
ing of citizens and politicians currently dealing with debt
crises must be challenged.

5. Work to bring about a more equitable and balanced
international economic order: As highlighted in the
last section, sovereign debt issues expose the power and
economic imbalances that are at the core of the global
economic system. New debt resolution tools and mecha-
nisms may alleviate some suffering in times of debt crises,
but will not ultimately change the international financial
architecture nor solve its many profound problems. This
is why much deeper changes are needed including:

- Putting and end to the macroeconomic policies of fiscal
consolidation and austerity, often imposed through ex-
ternal policy conditionality. These policies cause deep re-
cessions that hurt working people the most and turn debt
burdens more unsustainable. Policies should be aimed at
improving worker welfare and maintaining high levels of
employment.

- Putting an end to fiscal benefits for economically pow-
erful actors and the wealthy. Tax justice, meaning higher
taxes for corporations and the wealthy sections of society,
should be implemented to ensure support for achieving
economies that serve the public good and not powerful
minority interests.

- Implementing more detailed controls on lending prac-
tices to regulate the intense level of debt flows in the glob-
al economy.*

50 For example, Eurodad’s Charter on Responsible Finance, available at: (http://eurodad.org/uploadedfiles/whats_new/reports/charter_final_23-11.

pdf)

\Toward Justice Centred Debt Solutions: Lessons from Argentina

21



22

references

Acosta, Alberto and Ugarteche, Oscar (2003). “Una propuesta
global para un problema global. Hacia un tribunal internacion-
al de arbitraje de deuda soberana” Nueva Sociedad 183.

Allen & Overy (2012). “The pari passu clause and the Argen-
tine case” Allen & Overy Global Law Intelligence Unit (available
at: http://www.allenovery.com/SiteCollectionDocuments/The
pari passu clause and the Argentine case.pdf).

Baker, Dean and Weisbrot, Mark (2002). “The role of Social
Security privatization in Argentina’s economic crisis.” Center for
Economic and Policy Research.

Bratton, William (2004). “Pari Passu and a distressed sover-
eign’s rational choices” Emmory Law Journal 53.

Brugueiio, Carlos (2014). Los Buitres: Historia oculta de la
mayor operacién financiera contra la Argentina. Buenos Aires:
Edhasa.

Buchheit, Paul and Pam, Jeremiah (2004). “The pari passu
clause in sovereign debt instruments” Emory Law Journal 53.

Cibils, Alan and Lo Vuolo, Rubén (2007). “At debt’s door:
What can we learn from Argentina’s recent debt crisis and re-
structuring.” Seattle Journal for Social Justice 5(2).

Cibils, Alan; Weisbrot, Mark and Kar, Debayani (2002). “Ar-
gentina since default: The IMF and the depression.” Center for
Economic and Policy Research, Policy Brief.

Davidoff Solomon, David (2012). “In court battle, a game of
brinkmanship with Argentina”. New York Times DealB%k, No-
vember 27.

Gelpern, Anna and Gulati, Mitu (2006). “Public symbol in
private contract: A case study” Washington University Law Re-
view 84(7).

Jarada, Jack (2012-2013). “Closing the book on Argentina’s
sovereign debt default: The Second Circuit’s decision and its
ramifications for sovereign debt restructuring in the Eurozone”
Review of Banking and Financial Law 32.

Kaiser, Jiirgen (2013). “Resolving sovereign debt crises: To-
wards a fair and transparent International Insolvency Frame-
work. Second revised edition.” Friedrich Ebert Stiftung. Avail-
able at: http://eurodad.org/files/pdf/527caff1b5c61.pdf

Kupelian, Romina and Rivas, Maria Sol (2013). “Vulture
Funds: The lawsuit against Argentina and the challenge they
pose to the world economy” Centro de Economia y Finanzas
para el Desarrollo de la Argentina (CEFID-AR), Working Paper
49.

Lineau, Odette (2014). “Legitimacy and impartiality in a sov-
ereign debt workout mechanism.” Cornell Law Faculty Publi-
cations, Paper 1110. Available at: http://scholarship.law.cornell.
edu/facpub/1110/

Mancuso, Salvatore and Verhoeven, Sten (2012). “The African
Legal Support Facility as a tool against vulture funds.” Dounir 5.

Olivares-Caminal, Rodrigo (2011). “The pari passu interpre-
tation in the Elliott case: a brilliant strategy but an awful (mid-
long term) outcome?” Hofstra Law Review 40.

Olmos, Alejandro (1989). Todo lo que usted quiso saber sobre
la deuda externa y siempre le ocultaron: Quiénes y cémo la con-
trajeron, 4ta. edicion. Buenos Aires: Pefa Lilo.

Raffer, Kunibert (1990). “Applying Chapter 9 Insolvency to In-
ternational Debts: An Economically Efficient Solution with a
Human Face” World Development, 18(2).

Raffer, Kunibert (2006). “The IMF’s SDRM—Another form
of Simply Disastrous Rescheduling Management?” In Chris
Jochenick and Fraser Preston, eds., Sovereign debts at the Cross-
roads: Challenges and Proposals for Resolving the Third World
Debt Crisis.

Oxford: Oxford University Press.

Rafferm Kunibert (2010). “Debt Management for Develop-
ment: Protection of the Poor and the Millenium Development
Goals.” Cheltenham, UK: Edward Elgar.

Stiglitz, Joseph (2014). Brief for the Supreme Court of the
United States as Amicus Curiae in support of Petitioner, Re-
public of Argentina v. NML Capital Ltd. et al., March 24.

Sookun, Devi (2010). Stop Vulture Fund Lawsuits: A Hand-
book. London: Commonwealth Secretariat.

Ugarteche, Oscar and Acosta, Alberto (2007). “Global econo-
my issues and the International Board for Arbitration of Sover-
eign Debt (IBASD)?” EI Norte—Finnish Journal of Latin Amer-
ican Studies 2.

Available at: http://www.elnorte.fi/archive/2007-2/2007_2_el-
norte_ugarteche.pdf

Wautelet, Patrick (2011). “Vulture funds, creditors and sover-
eign debtors: how to find a balance? In LGDG, ed., Insolvabilité
des Etats et Dettes Souveraines. Available at SSRN: http://ssrn.
com/abstract=1994425

Weidemaier, Mark and Gulati, Mitu (2013). “A people's histo-
ry of collective action clauses.” Virginia Journal of International
Law 54.

Zamour, Roamain (2013). “NML v. Argentina and the ratable
payment intrepretation of the pari passu clause” The Yale Jour-
nal of International Law Online 38.



further reading

Debt and Development Coalition-Ireland:
http://www.ddci.org

European Network on Debt and Development (Eurodad):
http://www.eurodad.org

Latin American Network on Debt and Development (Latindadd):
http://www.latindadd.org

Jubilee South/ Dialogo 2000:
http://dialogo2000.blogspot.com.ar/

Jubilee Debt Campaign United Kingdom:
http://jubileedebt.org.uk/

Jubilee USA Network:
http://www.jubileeusa.org/

Righting Finance / Centre of Concern:
http://www.rightingfinance.org/

United Nations Guiding Principles on Foreign Debt and Human Rights:
http://www.ohchr.org/en/Issues/Development/IEDebt/Pages/GuidingPrinciples.aspx

UNCTAD Debt Portal:
http://www.unctad.info/en/Debt-Portal/
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